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ANSWERS 
\ col O R 
ELIZ ABE T II Mopiz, eli of Doctor 
Hnith in Montroſe ; 
TO THE 


PETITION of James Dickſon and Fames 
Mitchel, Truſtees for the Creditors of 
Robert Strachan. 


chan 100 l. Sterling on his bond, upon which there 

were two years annualrents due at Martinmas 1759, 

making in all 110 J. but before that term, Mr. 

Strachan, by inattention and want of ceconomy, had fpent 

both his own ſtock, and what he had received with his La- 
dy, and was in reality reduced to a ſtate of inſolvency: | 
He had, amongſt others, contracted a debt to Sir Alexander | 
Ramſay, who inſiſted upon having an heritable ſecurity up- March 4 | 
on his houſe in Montro/e, (the only heritable ſubject he was 1759. | 

poſſeſſed of). Mr. Strachan wanting to conceal his circum- 
ſtances, managed the infeftment taken by Sir Alexander fo june 30, | 
cautiouſly, that none knew of it, except the baillie, the 1759. | 
town | | 


, T Martinmas 1757, the reſpondent lent Robert Stra- 


Pk 


— 
town clerk, and the witneſſes, who all kept the ſecret ſo 
well, that his credit did not ſuffer. 

At Martinmas 1759, which was the very next term, Mr. 
Strachan perſwaded the reſpondent, who was ignorant of 
his circumſtances, to lend him 100 J. Sterling more, and 
take his ſimple perſonal bond for that and the former debt, 
amounting in all to 210 J. which bond Mr. Strachan knew 
was at that time of very ſmall value. 'The reſpondent has 
not received a farthing of either principal or intereſt lince 


that time, and as {ſhe was acting for her ſon, who is a 


minor, and ſaw that Mr. Strachan was going on, contract. 
ing new debts, and growing more deſperate in his circum- 
ſtances, ſhe thought it incumbent upon her, to endeavour 


May 31. by legal methods to recover her debts: She accordingly rai- 


1762, 
June 5. 
June 7. 


ſed an inhibition, regiſtred her bond, and raiſed and exe- 
cute horning upon it againſt him; ſhe alſo uſed arreſtment 
in the hands of Sir Alexander Ramſay and Mr. Fullerton of 
Kinnaber, and ſhe put her inhibition into the hands of a 
meſlenger to be executed. 

Mr. Strachan being acquainted with this, ſent two gentle- 
men, viz. Mr. Carnegie of Craigo, and Mr. Fullerton, brother 


to Mr. Fullerton of Galry, to the reſpondent, who begged of 


her in Mr. Strachan's name, that ſhe would ſtop farther di- 
ligence only for a few days, and they aſſured her from him, 
that before that time, {he ſhould have full ſatisfaction for 
her debt. The reſpondent, altho' ſhe thought that Mr. 
Strachan had not uſed her well, in inticing her to lend him 
the laſt 100 J. yet did not chuſe to puſh matters to extre- 
mity, and 3 him the delay that he aſked. 

The return which Mr. Strachan thought proper to make 
to her indulgence, was to execute what he called a truſt 
diſpoſition of all his effects to William Wood, James Mitchell 
and James Dickſon, merchants in Montro/e, as truſtees for 
themſelves and his other creditors : Theſe gentlemen, the 


petitioners, altho' not Do = very nearly by relation 
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with Mr. Strachan, have yet always lived with him in a 
ſtrict intimacy, and are perſons in whom he places great 
confidence ; and accordingly, altho' the debts owing to 
them did not amount to more than 70 J. yet by this difpo- 
ſition, he gave them full power to diſpoſe of his effects in 
any manner they ſhould think proper. And beſides the 
general {cope of the deed, there were ſeveral particular pre- 


_ ferences eſtabliſhed by it; as for example, the truſtees were 


ordained to pay out of the firſt and readieſt, 300 J. to Sir 
Alexander Ram/ay, and 19 4. 10 s. to Milliam Livy. 

This diſpoſition was executed on the 11th of June, and 
it was immediately 1ntimated to the reſpondent ; the tru- 
ſtees loſt no time, but proceeded to put 1n execution the ex- 
traordinary powers with which they had been veſted; they 
made a mock roup or ſale of Mr. Strachan's effects, without 
intimating it, either at the church door, or in the news pa- 
pers, as is uſual in ſuch cafes. After it was begun indeed, 
they ſent the drum thro' the town, but ſo late, that the re- 
{pondent heard nothing of the roup till it was almoſt over. 

Every thing went on at this ſale, as had been agreed 
before-band, Mr. Strachan's effects were diſpoſed of very 
much at an under-value to his connexions and relations : 
For example, there was a quantity of malt fold to provoſt 
Roſs at 7 3. per boll, when the current price that week was 
at leaſt II s. altho' the petitioners are pleaſed to ſay, that it 
was only 8 s. 6 d. and Miſs Katharme Fullerton, Kinnaber's 
daughter, ſiſter- in- law to Mr. Strachan, purchaſed moſt of 
the houſhold furniture, for about two thirds of the value. 

The reſpondent after this, had reaſon to think ſhe had 
been ill uſed by her debtor ; ſhe accordingly proceeded in 


her diligence ; ſhe uſed arreſtment in the hands of the tru- June 18. 


ſtees, in the hands of provoſt Ros, Miſs Fullerton, and Mr. 
Burnet of Elrick, and ſhe execute her inhibition againſt Mr. 


Strachan and the leiges ; the likewiſe raiſed a caption, and June 22. and 


employed a meſſenger to apprehend Mr. Strachan : The 9 
| meſſenger 


FN 
meſſenger ſearched for him in every place where he thought 
he WT 2 have any chance of finding him, v:2. at his houſe, 
at his office-houfes, and at the houſe of Aimnaber his father- | 
in-law ; but Mr. Strachan abſconded, and fled from dili- 
gence, as appears by five different executions of abſcondin 
returned againſt him, and produced in procets, dated J 
2d, 3d, th, 29th, and Auguſt 7th, moſt of which execuri- 
ons are within thirty, all of them within ſixty days of the 
truſt diſpoſition. 

Upon theſe diligences, Mrs. Smith brought two proceſſes, 
viz. a reduction of the truſt diſpoſition upon the acts 1696 
and 1721, and a furthcoming againſt Ainnaber, Elrick, Miſs 
Fullerton, and the petitioners. 

Thele proceſſes came in courſe before the Lord Auchinlecl 
Ordinary, who, on the 3oth July, 3d of Auguſt, and 20th 
December laſt, pronounced the interlocutors recited in the 
5th and 6th pages of the petition. 

The petitioners have thought fit to apply to your Lord- 
ſhips for a review of theſe interlocutors, and they have di- 
vided their plea into three different points; viz. 190, © Whe- 
„ther, in fact, Robert Strachan was rendered bankrupt in 
terms of the act 1696, within 60 days after the truſt diſ- 
«poſition ? 2do, Suppoſing him to have been rendered a 
* notour bankrupt within that time, whether the ſame can 
„be available to reduce a truſt diſpoſition. of this kind? 
And, 3Zrio, If the diſpoſition be thereupon reducible, 

« whether the purſuer will be intitled to à preference 
before all the other creditors on the whole funds arreſted 
* by her?” 

With regard to the firſt article mentioned in the petition, 
your Lord{hips have already been told, that the reſpondent 
raiſed her inhibition the 31ſt of May; that ſhe regiſtred her 
bond, and raiſed and execute horning upon it againſt Mr. 
Strachan upon the 5th of June; and that ſhe arreſted in the 
hands of Sir Alexander Ram/ay and Kinnaber, June 7th: All 

| | this 


911 od YT, S 


ES 1 


this was before the traſt diſpoſition was executed, which: 


was the IIth of June. The reſpondent loſt no time, but 
within ſixty days of the date of the deed, cauſed the meſ- 


enger fearch five different times for Mr. Strachan ; ſo it ap- 


cars difficult to ſuppoſe how the could poſſibly do more to 
put her diligence into execution, or to render Mr. Strachan 
more completely a bankrupt in terms of the act. 

Ine petitioners obſerve, © That in determining whether 
the debtor was a notour bankrupt, it is not the ſimple 
* aliertion of a meſſenger, of the debtor's having abſcond- 


cd, witch your Lordihips will regard; but his and the 


* witneiles declaration of ſuch facts as will infer, that, in 
„fact, the debtor had fled or abſconded.” And a little 
after, © The purſuer has reſted ſolely on the meſſenger's 


* executions, without offering any other proof to aſtruct the 
* debtor's flying or abſconding. The petitioners, on the o- 


ther hand, have averred, and offered to prove facts, which 


„ will ſhow, that Mr. Strachan did not abſcond. 


What theſe facts are which the petitioners mention, ſhall 


be conſidered, afterwards. But altho', as the petitioners 
obſerve, the meſſenger's opinion alone, if without foundati- 


on, will not counter-balance ſtrong facts to the contrary ; 


yet, wherever it is clear and evident, from repeated execu- 
tions of the meſſenger, (as in the preſent caſe) that the 
debtor has fled and abſconded for his perſonal ſecurity, 


becauſe one of the parties chooſes, out of a litigious diſpoſi- 


tion, and with an intention to diſtreſs their opponent, with- 
out any proſpect of advantage to themſelves, obſtinately to 


perſiſt in denying certain facts: Your Lordſhips will not 


give any indulgence to this humour, nor burden the other 

party with a further proof, where there is already evidence 

ſufficient for the purpoſe, from the executions of the meſſen- 

ger, and the other circumſtances of the caſe. If there were 

any neceſſity for it, the reſpondent could bring a proof of 

many ſtrong facts, ſhowing, that Mr, Strachan abſconded 
B 


ſeveral 
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ſeyeral times to ſhun the meſſenger. But ſhe humbly a 
prehends, that the evidence which is alrcady brought, a 
undoubtedly ſufficient to bring him within the des 
of the act 1696, 

The petitioners next proceed to make obſerv ations upon 
the executions of the meilenger ; and it is certainly not an 
eaſy talk to make theſe conliſtent with what they aſſert, 
that Mr. Strachan went publickly about the ſtreets of Mont 
ro/e during the whole fixty days, without abſconding, or 
any apprehenſions of being ſeized. 

After quoting part of the firſt execution of the meſſen- 
ger, the petitioners make the following obſervation. © Here 

* your Lordſhips ſee, that the meſſenger was pleaſed to aſ- 
* ſume to himſelf a judicative capacity, and that he found 
* Strachan had abſconded upon the molt erroneous grounds, 

* wlll appear from the facts condeſcended on by the petiti- 
*.oners, ſhowing, that it was notorious at the time of this 
* ſearch, that Mr. Strachan and his family had removed 
© from this houſe, and the furniture been rouped by the 

* truſtees about three weeks before; ; ſo that ſearching for 
him there, was a meer grimace.“ 

The meſlenger in this execution gives it as his opinion, that 
the debtor had fled and abſconded, and really the reſpondent 
ſhould think, that moſt people would have given the ſame o- 
pinion upon che ſame grounds. He knew that Mrs. Smith had 
raiſed inhibition, and had execute horning againſt Mr.|Srrachan 
a few days before. He knew that Mr. Strachan was not 
ignorant of this, and that he mult have expected, that a 
caption would be executed againſt him without delay. In 
theſe circumſtances, he finds Mr. Strachan's houſe empty, 
and is told by his ſervants, that they did not know where 
he was. It would appear to the reſpondent, that there 
could not be a more natural inference drawn, than that Mr. 
Strachan had got notice that the meſſenger was to ſearch 


for him, and that he had abſconded to ſhun diligence. 
The 
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The petitioners next quote the ſecond execution, upon 


which they make the following obſer vation: That! it cer- 


« tifies a groſs fallhood, in putting in the mouths of theſe 
„ two women ſervants, words that they could not have 
© attered, and which it muſt be preſumed, the meſſenger 
© knew to be falſe, viz. That Strachan had himſelf rouped 
the houſhold furniture, and had not left the houſe till af- 
ter the roup. 

The petitioners not only require a very accurate judg- 
ment in this meſſenger, but they inſiſt upon a preciſion 
in ſtile; which, it is believed, is rarely to be found among 
gentlemen of chat profeſſion. It ſeems to the reſpondent to 
be but a very venial fault, that the meſſenger ſhould report 
that the ſervants told him, that Mr. Strachan had rouped 
his furniture himſelf, inſtead of going rigorouſly through 
every particular of the ſtory, which he 1 certainly no 
ſort of concern with. 

The other ſearches ſhow, that * the reſpondent 
got notice that Mr. Strachan had taken up his reſidence at 
Finnaber, ſhe diſpatched the meſſenger there after him like- 
wiſe, but that he alſo made his eſcape from thence when- 
ever he had reaſon to ſuſpect that he was detected. 

The fact with regard to Mr. Strachan's conduct, after the 
execution -of the truſt diſpoſition, was really this : From 
the ſteps which the reſpondent had already taken, he was 
convinced, that ſhe was reſolved to proceed in her diligence, 
and that he muſt either lay his account with being appre- 
hended, or remove himſelf out of the way; he had at that 
time in family with him only three daughters, them he 
ſent to different places, one to Edinburgh, one he boarded 
at Montroſe, and the third went to Kinnaber; he himſelf 
ſculk'd up and down the country, ſometimes in one place, 
ſometimes in another, but he paſt moſt of his time with 

Kinnaber, his father-in-law : As ſoon as he knew that the 
reſpondent had got notice of this, he left Ainnaber, and 
took 
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took care not to remain very long in one place; he ſome- 
times came to Montroſe, and was ſeen once there by the 
reſpondent, and would have been apprehended by the met. 


lenger whom the ſent immediately in queſt of him, had 


not he been advertiſed by a friend, and made his eſcape 
down a back lane. 

The petitioners, who, it would ſeem, have reſolved to 
tire out the reſpondent with expence in this procels, 
have aſſerted ſome facts, which, they ſay, are ſufficient to 
prove, that Mr. Strachan was not a notour bankrupt, in 
terms of the act. The reſpondent, altho' the is certain 


that ſhe can prove a variety of facts, any of them ſuffici- 
ent for her purpoſe, yet, as {he would not chuſe to be put 


to the expence of a proof, without any neceſſity, ſhe will 
conſider how far the facts aſſerted by the petitioners are re- 
levant for what they pretend; vz. to counter-balance the 


executions of the meſſenger. 


The firſt three points offered to be proved by the petitio- 


ners, reſolve into this, that Mr. Strachan removed himſelf 
and his family from his houſe in Montroſe, upon the 11th 
of June, and that his furniture was rouped. 


If Mr. Strachan had left one houſe, and removed with 


all his family into another houſe, and had reſided there; 


and if it had been known that he was to be found there 


till after the 60 days, and if no ſearch had ever been made 


for him at. his new dwelling, the petitioners might have 


reaſon for their aſſertion: But ſurely there can be no con- 
nexion between that and the preſent caſe : Mr. Strachan 
immediately, upon the ſuſpicion that a caption was to be 
executed againſt him, left his houſz, diſperſed his family 
into three different places, and whenever it was known that 
he himſelf had for a few days remained in one place, he 
immediately made his eſcape to another. 


The petitioners undertake, 4th/y, to prove, that Mr. Stra- 


chan reſided at TORE houſe of Ainnaber till the 14th of July. 
That 
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That he then went to pay ſome viſits, particularly at Guliy 
and Faſtie: That he never ſculked nor abſconded : That 


he tranſacted buſineſs upon the {treets, at the croſs and 
pier of Montroſe, and cleared out a ſhip at the cuſtom-houſe: 


That he dined at ſeveral houſes in Aſontroſe, went to church 


on Sunday, and when the laſt ſearch was made for him at 
Kinnaber, that he was paying a vilic at Galry and Faſlzz, 
and that he never gave any orders to deny him, but went 
openly about. 

The beginning of this account agrees perfectly with 
what has been ſaid by the reſpondent but only, indeed, it is 
worded in genteeler terms; inſtead of ſaying that he hid 
himſelf at Ninnaber, and that when he ſuſpected a ſearch, 
that he ſculked up and down the country, the petitioners 
ſay, that he reſided at Kinnaber, and that after the 14th of 
July, he choſe to pay ſome viſits to his friends. The other 
articles really do not differ much from the reſpondent's ac- 
count. That Mr. Strachan was ſometimes in Montroſe, and 


ſometimes dined there, ſhe does not doubt; but the knows, 


that ſhe only heard of it once, and immediately diſpatch- 
ed a meſſenger in queſt of him, from whom he made his 


elcape. 


The reſpondent does not eaſily comprehend what he had 


to do at the cuſtom-houſe clearing out a ſhip, after he had 


made over all his effects to the truſtees : But there is no 
doubt that Mr. Strachan might go to the chapel on Sunday 
as often as he choſe, without any ſort of riſk : And ſhe 
apprehends; that were it to be enquired into, it would 
come out, that moſt of his public appearances were upon 
that day: She does not at all think it improbable what is 
aſſerted in the laſt place, that he was at Galry and Faſtie 
when the ſearch was made for him at Montro/e and Kinna- 
ber ; but it was certainly a little particular, that a man of 
buſineſs, and in Mr. Strachan's ſituation, when he had ſure- 
ly ſome reaſon to apply to his affairs, ſhould chuſe to pay 

ſuch 
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ſuch frequent viſits to his friends, and that he ſhould ai- 
ways happen to pitch upon thoſe days for his recreation, in 


which the meſſenger came to ſearch for him. 
The petitioners {ay that theſe are obſtinate facts, which 


muſt overbalance the impertect fearches ſaid to have been 


made for Mr. Strachan; and that the act 1696 does not 
ſay, that a debitor who gives up his houſe, and removes 
his family to the houſes of his friends, thall be held to ab- 
ſcond, even altho' it is proved that he did not conceal him. 
ſelf; and that, in the preſent caſe, where Mr. Strachan had 
publickly made over his furniture to his creditors, and re- 
moved from his houſe three weeks before there was even a- 
ny caption raiſed againſt him, it can with no reaſon be 
ſaid, in the ſenſe and words of the law, that he removed 
for his perſonal ſecurity. 

The reſpondent apprehends, that the act certainly applies 
to the preſent caſe ; and that wherever a. debtor, who has 
good reaſon to believe that caption is ſoon to be executed a- 
gainſt him, leaves the houſe where he has formerly reſided, 
diſperſes his family into different places, and removes him- 
ſelf from place to place to ſhun. the meſlengers who are 
{ent after him, that ſuch a man ſhould be conſidered as a 
notour bankrupt. | 

With regard to the laſt obſervation, that caption was not 
raiſed againſt Mr. Strachan before he left his houſe, it is 
almoſt needleſs to take notice of it; for as inhibition had 
been raiſed, as horning had been raiſed and execute; and 
as he knew. that the reſpondent muſt be provoked at his 
bad treatment of her, in executing the truſt diſpoſition, 


Mr. Strachan might eafily gueſs, that he had but a very 
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Mort reſpite, and that it would not be long before a ſearch 
would be made for him. And accordingly, 
In a late caſe, where a horning was execute at the 


Ld. Kilkerran debtor's dwelling, tho' he had removed out of the country 


contra 
Cooper, 


a fortnight before, it was objected, that the debtor had not 
| fled, 
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8:4, or abſconded for perſonal ſecurity : To which it was 
anſwered, that a bankrupt who retires to avoid the effect of 
diligence ready to be raiſed, and which he is morally cer- 
tain will be poured out againſt him, is as properly ſaid to 
fly or abſcond for his perſonal ſecurity, as if diligence 
were already raiſed. The Lords repelled the objection, and 
found that the caſe fell under the act. 

But, if ſuch excuſes as theſe were to be admitted, to elide 
the ſanction of the ſtatute 1696, it is evident, that it could 
never take place in any caſe, where the bankrupt debtor 
had a mind to avoid it. The ſtatute intended, that it 
ſhould be in the power of creditors, to make the bankruptcy 
of their debitor notorious by diligence, whether he inclined 
or not: And, indeed, it was to be preſumed, that he would 
commonly be averſe to it, as it has the effect to ſet aſide 
the partial deeds which he may. have granted to his fa- 
vourite creditors. And accordingly, the law has eſtabliſh- 
ed five ſeveral alternatives, which might apply to every caſe, . 
where the creditor is in earneſt to put his diligence to ulti- 
mate execution. Had it ſtopt at the three alternatives of 
impriſonment, forcible defending, or entering into a ſan- 
Ruary, then every debtor might have avoided the conſe- 
quences of the act, by moving from his ordinary place of 
reſidence ; when he ſuſpected the diligence was to be exe- 
cuted againſt him, he would only have to leave his houſe, 
and to pay viſits up and down the country, as Mr. Strachan 
did, where he might have a pretty good chance of eſcaping 
the mellenger, and then, by avoiding the ultimate execu- 
tion of the diligence, he might elude the penalties of the 
ſtatute. But the legiſlature foreſaw, and took care to pre- 
vent theſe devices, by adding to the other alternative, thoſe 
of retiring, flying, or abſconding; and theſe alternatives 
are not to be eaſily explained away, nor to be eluded b 
affected excuſes : But wherever your Lordſhips ſee, that the 


debtor had reaſon to expect that diligence was to be execut- - 
ed 
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el againſt him, and chat he left his common place of reſi. 
dence, to ſhun that diligence, your Lordſhips will always 
be of opinion, that ſuch a perſon is comprehended in the 
ſanction of the law, and is to be conſidered as a notour 
bankrupt, in terms of the act 1696. 

And accordingly it was found, that a debtor's having re- 
tired from diligence, tho' but for one hour during the whole 
60 days, was ſufficient to include him in the deſcription of 
the ſtatute. A caſe of this kind is obſerved by preſident 
, Dalrymple, Somerville Rinnec contra Hamilton of Wiſhanw, 
and others, where the laird of Cleland, the common debtor, 
having granted the deed under reduction upon the 23d Ja. 
nuary, or at leaſt, the ſaſine having been dated that day, he 
continued openly about his own houſe, till the beginning 
of April thereafter; and the only act, by which it was pre- 
tended that he was brought under the ſtatute, was, that up- 
on the 21ſt of March, when the 60 days were almoſt expi- 
red, a meſſenger came and ſearched for him at his houſe, 
but did not find him; Cleland was then ſitting with ſome 
of his friends, but when he heard that the meſſenger was 
near, he retired for a little, till the ſearch was over, after 
which he returned immediately, and dined with the com- 
pany, and both before and after, went about without the 
leaſt appearance of reſtraint, or abſconding; and yet this 
ſingle act, altho' it did not continue for the ſpace of an 
hour, when the meſſenger was ſearching his houſe, was 


found ſufficient for declaring Cleland a notour bankrupt, 


in terms of the ſtatute. | 
The petitioners anſwer to this caſe, * That this was 
* ſurely as direct a flying or abſconding for his perſonal ſe- 
curity as could poſſibly be; and therefore, your Lordſhips 
* Juſtly reduced the voluntary deed, granted by him to his 
* father-in-law, and a certain favourite creditor. The ſta- 
tute makes the act of abſconding for any time ſufficient ; 
. 


CY 
even for a ſingle hour.” 
It appears to the reſpondent, that there can be no com- 

,arifon between the degree of abſconding, in the caſe of 
(ind, and in the preſent queſtion: and that Mr. Strachan's 
diſperſing his family, leaving his houſe, and removing from 
place to place in the country, whenever he had the leaſt ſuſ- 
picion of a ſearch, was certainly much ſtronger than Cle- 
land's retirement for ſo ſhort a time. Mr. Strachan ſays, 
that he choſe to change his reſidence, and pay viſits to his 
friends; and this extraordinary wandering diſpoſition laſted 
for 60 days. Cleland had only to ſay, that he choſe to take 
a walk one day before dinner, which was certainly a much 
more ordinary and probable excuſe, than Mr. Strachan's. 
And laſtly, were the petitioner's excuſes to be admitted, and 
was the debtor's conduct in this caſe, not to be eſteemed 
abſconding, it would not only be difficult, but it would be 
almoſt impoſſible to bring a debtor within the deſcription 
of the at, who would keep a good look-out, and take care 
always to remove, before the meſſenger arrived at the place 
where he was. 

There was a third caſe ſtill more recent, which ſhows, 
that our law was contented with the notoriety of the bank- 
ruptcy, and does not inſiſt upon a critical interpretation of 


but, in the preſent caſe, the debitor never did abſcond, 


the words of the act, viz. The caſe between colonel Scott Feb. 18th, 


of Commiſton, and the creditors of Turnbull of Woodftone, 
who inſiſted in the reduction of an heritable bond, granted 
by / oodſtone to the colonel, upon this ground, that the 
debtor had been apprehended by a meſſenger, who detain- 
ed him for ſome time, and then hberate him without m- 
priſonment. The houſe of Lords found, that the debtor's 
being in the cuſtody of a meſſenger, was to be held as e- 
quivalent to impriſonment, and ſufficient te bring him 


within the terms of the act. 
D Altho', 


t 


1755. 
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Altho', as the petitioners ſay, this decifion does not apply 
in expreſs terms to the preſent caſe, yet it ſhows evidently, 
that the notoriety of the bankruptcy is alone to be conſider- 
ed, and that affected excuſes, ſuch as Mr. Strachan's, are 
not to be admitted. 

Therefore, upon the whole, as the facts which are aſſert- 
ed by the petitioners, ſeem moſtly rather to confirm the 
abſconding of Mr. Strachan; and, as others of them, ſuch 
as his going to church, Cc. are trivial and inconcluſive, 
as, in the caſes already mentioned, it has been decided, that 
much leſs notorious degrees of abſconding, and that even 
the retiring to {hun diligence which has not been executed; 
and in general, as it appears by the laſt caſe cited, that the 
notoriety of the bankruptcy is alone to be conſidered, and 
that the act 1696, is not to be rigorouſly nor ſtrictly inter- 
preted: The purſuer humbly hopes, that your Lordſhips 
will find, that the proof produced in proceſs, is ſufficient 
to declare Mr. Strachan a notour bankrupt, 1n terms of the 
ſtatute ; and that your Lordſhips will not burden her with 
a farther proof, which ſeems to be altogether unneceſſary, 
and which the petitioners have no other intention 1n de- 
manding, but to bring an additional load and expence up- 
on the reſpondent. 

The /econd point in the Lord Ordinary's interlocutor, of 
which the petitioners defire a review, is, ſuppoſing Mr. 
Strachan to be brought under the deſcription of the act, whe- 


ther that would be ſufficient for reducing ſuch a deed as the 


diſpoſition now in queſtion ? 
The petitioners ſay, that © before the 1734, your Lord- 
ſhips by many deciſions, found ſuch diſpoſitions to all 
the creditors not reducible upon either of the bankrupt 
“ acts. Then, in the caſe of Snce againſt the creditors of 
& Michael Anderſor, a contrary deciſion was given, which 
« was followed by ſome others. Again, of later years 
** ſome 
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« ſome caſes have occurred, having a tendency towards 
« the more ancient practice, particularly a caſe obſerved in 
c the new collection, 16th November 1757, Robert Sime 
truſtee for ffackfon's creditors, contra Alexander Simpſon; 
„and in the {till later caſes of Robert Baillie's creditors, 
and alſo of the creditors of NM Diggec, it ſeemed to be 
« confidered by your Lordthips as a point not yet ſettled.” 

The reſpondent is adviſed, that it is underſtood as ab- 
ſolutely fixed by our law, that diſpoſitions granted by a 
debitor for behoof of his creditors, even altho' it ſhould 
contain no unreaſonable or partial clauſe of preference, are 
reducible upon the ſtatute, by any creditor who has not 
conſented to the diſpoſition ; for it would have very bad 
conſequences, that the debitor ſhould be allowed any power 
of circumſcribing that right which the law has given cre- 
ditors to affect the eſtate, without their conſent: This was 
always held to be law, but it was expreſly fixed and con- 
firmed by the deciſion, 12th July 1734, Sree and companr, 
otra the truſtees of Michael Anderſon, where the following 
declaratory clauſe was inſerted in the interlocutor, * That 
no diſpoſition by a debitor ſhould diſable creditors from 
„doing diligence:“ This judgment has been fince confirm 
ed by ſeveral deciſions, e. g. February 3d 1736, Earl of 
4berdeen contra creditors of Blair. 

Ihe petitioners obſerve, that of later years ſome caſes 
have occurred, having a tendency againſt this doctrine, and 
they quote three deciſions of this kind. | 

It is indeed true, that in ſome later caſes your Lordſhips ;. 
have given certain effects to truſt diſpoſitions, but it has al- 
ways been owing to ſome particularity in the caſe, and the 
general principle laid down in the caſe of Sree, has never 
been in any degree encroached upon. In the jirft cate men- 
tioned by rhe petitioners, viz. 16th November 1757, Sime 


taitee tor Jack/on's creditors, contra Alexander Sin pon, the 
3. | plea 
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plea was much more favourable than in the common caſe 
of ſech diſpoſitions; for here it was only a conveyance of 
the remainder of the bankrupt's eſtate, after the greatest 
Part of it had been torn away by diligence, and even of 
it the diviſion had, before the meeting of the creditors, been 
already fixed by the diligences, which the creditors had at 
that time uſed ;. as it was not denied, that if the other cre- 
ditors had gone on in their diligences, without uſing the 
truſt diſpoſition, there would not have been left any thing 
for him to have drawn: And in both that caſe, and in the 
caſe of Robert Bailhe's creditors, the competing creditors had 
arreſted in the hands of the truſtee, and your Lordſhips. 
only ſuſtained the truſt right, with regard to the ſubjeRs of 
which the truſtee was poſſeſſed for behoof of the creditors ; 
and in Bazlhie's caſe, your Lordihips expreily reſerved to. 
Macwicar the arreſter, to init, as accords, upon the other ar- 
reflments raiſed by him in the hands of certain of Baillie's debi- 
tors, and only preferred the truitee as to the funds arreſted 
in his own hands: So your Lordſhips fee, that by theſe de- 
ciſions, there is no alteration made in the general doctrine 
eſtabliſhed by the judgment in Snee, and that, even if there 


had, theſe caſes were widely different from the preſent; 


not to mention the other particulars, this circumſtance a- 
lone is a ſufficient account for the favour ſhowed in theſe 
truſt diſpoſitions, that the creditor purſuing for the reduc-- 
tion, would have been cut out by the diligences of the 
conſenting creditors, if no ſuch diſpotition had been 
made. | 

In the caſe of Weft Digges, the laſt quoted by the petiti- 
tioners, Mr. Digges made over by the diſpoſition, the ſum 
of four guineas weekly, of the ſalary payable to him by 
the managers of the concert hall at Edmburgh, to Robert 
Jamięſon, as truſtee for his creditors, in the faireſt and moſt 
unexceptionable manner : And your Lordſhips ſuſtained 
this truſt diſpoſition, entirely upon theſe grounds, that ur. 
get 
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Digzes, had of his own accord made over that ſam to his 
creditors, and that the fund was created by the very 
diſpoſition which was called in queſtion. | 

Therefore the purſuer is adviſed, that the doctrine laid 
down by the deciſion of Snee, is conſidered as eſtabliſhed in 
our law, and had ſhe had no other plea but her not having 
conſented to this diſpoſition, that ſhe would have been enti- 


tled to have demanded a reduction of it, as it was executed 


within the ſixty days of Mr. Strachan's bankruptcy. And 
indeed this doctrine ſeems to be eſtabliſhed as firmly in ju- 
{tice and equity, as it is in law; for were debitors allowed, 
under a pretence of executing diſpoſitions in favours of 
their whole creditors, to circumſcribe and fruſtrate the et- 
fets of the diligences of particular creditors, . they woulal 
eaſily fall upon ſchemes to give partial preferences to thoſe 
whom they choſe to tavour ; and many more bad conſe- 
quences would evidently flow from ſuch a privilege, that 
would be ſufficient to overbalance the trivial advantages 
which might be ſuppoſed to be obtained by it. But even 
had there been any doubt with regard to the general paint, 
ſhe apprehends that her plea would be ſtrong from the cir- 
cumſtances of the caſe, and that conſidering the artful 


manner in which the deed was executed, the preferences gi- 


ven by it to particular favourites, and the partial manner 
in which the truſtees behaved, by diſpoſing of Mr. Strachan's 
effects at an undervalue to his relations and connexions, e- 
ven if the general point had been undecided, that in the 
preſent queſtion ſhe would have been entitled to ſucceed in 


her reduction. 


The third and laſt point inſiſted on by the petitioners, is, 
* That ſuppoſing your Lordſhips ſhould be of opinion, that 
this diſpoſition was ſo: far liable to challenge, that it 
* could not be ground for obliging a diſſenting creditor to 
accept thereof, yet that there can be no ſufficient reaſon 


for reducing it in totum, ſo as to open the way for that 
E creditor's 


— 
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creditor's obtaining a preference, perhaps of the whole 


„ funds before all the reſt.“ 


In arguing this laſt part of their plea, the petitioners in- 


fiſt, in the ſirſt place, That as the other creditors have re- 
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lied upon this diſpoſition, it is ſurely hard to deprive 
them of their proportions, and even to leave them in a 
worſe caſe than if this diſpoſition had never been grant- 
ed, by giving full force to diligence done by her, when 
they looked on themſelves as tied up by it from uſing a- 
ny diligence.” f 

It Mr. S!rachan had power to execute this difpoſition, and 
it will be ſupported by law, then undoubtedly both the 


reſpondent and the creditors muſt be contented with the 
ſhares they are to get by it; but if the diſpoſition is to be 
reduced, and if he had no power to prejudge his creditors 
by ſuch a conveyance to his confidents, the plain conſe- 
quence is, that the reduction mult be in totum, it can have 
no effect even with regard to the other creditors, who have 
accepted of it as to their ſhares. And this has been accor- 
dingly decided expreſly in the caſes, 2d December 1704 
Man contra Reid, obſerved by Fountamhall, and the 8th of 
February 1706, Hamilton of Wiſhaw contra the creditors of 
Cleland. | 
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In the next place the petitioners argue, © That it would 
be very rigorous if the reſpondent thould be found enti- 
tled to draw from them, even the effects of which they 


were lawfully -poſletled before her attachment; and that 


many cauſes have occurred, where a creditor in poſſeſſi- 
on bona fide, tho' the poſſeſſion was originally attained 
upon an inhabile ground, has been found entitled to the 
plea of retention, in competition with the other creditors 
who had attached the effects in his hands.“ And in ſup- 


port of this doctrine they quote the deciſion of Mackbich:!l, 


14th January 1745. 


But 
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But it is evident, were any regard to be paid to this ob- 
jection, that this ſalutary ſtatute might be altogether elud- 
d and rendered ineffectual. Every creditor whom the 
hankrupt intended to favour, would only have to get him- 
ſelf named truſtee in ſuch difpoſitions, and thereby would 
have an opportunity not only to fecure his own debt, but 
likewiſe to make profit to himſelf and his friends, by fimu- 
late fales, and other arts in the management of the effects 
conveyed to him. The caſe of Mackbiehill does not in any 
manner apply to the preſent queſtion ; there an arreſtment 
was uſed bena fide by a creditor, upon an erroneous proteſt 
where he was quite ignorant of the nullity, and your Lord- 
{hips allowed him to retain what he had thus drawn in a 
competition with ſubſequent arreſters. It 1s evident that 
this has no connexion with an intromiſſion made by par- 
tics in virtue of a title that is declared to be null and void, 
and 1s reprobated by law. If perions, who have trant- 
greſſed the law, were to be allowed to reap advantage by 
their readineſs in ſcizing the poſſeſſion of their debitor's goods 
in this manner, it would evidently reſolve into a repeal of 
this ſalutary a+ In the caſe, Forbes of Ballagie contra 
Frbes of Crargen, 27th January 1715, obſerved by Preſi- 
dent Dalry mpl:, it was found, that goods and merchandiſe 
delivered by bankrupts, were quarrellable upon the act 
1696; and in a later caſe, v:z. 19th July 1728, Smith con- 
tra Taylor ; Taylor had got from Butter, the common debi- | 
tor, a parcel of lint, dales, &c. in ſatisfaction of a bill of 
100 J. which he gave up diſcharged, on delivery of thefe 
zoods. The bargaia was reduced on the act 1696 by Mr. 
\nith, who arreſted in Taylor's hands, and recovered the 
Dots 100 J. the value he had got of the debitor's effects, 
and Taylor was allowed to retain no part of 1t in payment 

his debt. This muſt be a necellary conſequence of a 


reduction 


reduction upon thedfatute, which declares the deed to be 
abſolutely void and null, and therefore to have no effect; 
nor conſequence whatioever in law. © 

Therefore, upon the whole, the reſpondent is aſſured, 
that your Lordſhips will adhere to the Lord Ordinary 8 ina 


terlocutor in 1 - +a 
* 5 : 275 3 reſpect whereof, &c. | 
* II. FERGUSON Junior. 
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